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Initial Brief of North Shore Gas Company

Pursuant to Section 200.800 of the Illinois Commerce Commission’s1

(“Commission”) Rules of Practice (83 Ill. Admin. Code §200.800) and the2

schedule and procedure established by the Administrative Law Judges on3

October 23, 2001, North Shore Gas Company (“Respondent” or “North Shore”)4

hereby submits its Initial Brief in the above-captioned proceeding.5

I. Background and Overview6

North Shore, by its May 16, 2001, filing seeks to implement an optional7

transportation program designed for small volume Service Classification No. 2,8

General Service (“Rate 2”), customers and Service Classification No. 1, Small9

Residential Service (“Rate 1”), customers pursuant to proposed Rider SVT, Small10
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Volume Customer Transportation Service, and for participating suppliers, to be11

known as SVT Suppliers, pursuant to proposed Rider AGG, Aggregation Service.12

The proposed program is to be known as Choices For Yousm (the “Program”).13

Respondent also proposed related changes to its Rider 2, Gas Charge, and its14

Terms and Conditions of Service.  On June 27, 2001, the Commission entered a15

Suspension Order for the stated purpose of considering the propriety of the16

proposed riders and proposed revisions to other tariff sheets.  Resp. Ex. A, pp. 3-17

4.18

Respondent has offered transportation service, to all but Rate 119

customers, since 1984.  At the time that Riders SVT and AGG were filed, there20

were 1,834 customers, including 1,808 Rate 2 customers, who received21

transportation services under Respondent’s existing riders.  However, there were22

approximately 11,000 Rate 2 customers in Respondent’s service area eligible to23

receive transportation services who were not transporting gas under24

Respondent’s existing transportation riders.  Since June 1997, North Shore’s25

affiliate, The Peoples Gas Light and Coke Company (“Peoples Gas”), has offered26

a substantially similar program to that filed by Respondent that gives lower usage27

customers an alternative to receive unbundled transportation services and28

suppliers the opportunity to provide a supply service under terms and conditions29

different than those in Respondent’s existing transportation programs.  Resp. Ex.30

A, pp. 3-5.  Upon its implementation, Peoples Gas’ program was the subject of a31

thorough one-year investigation by the Commission.   The Peoples Gas Light32

and Coke Company, Ill.C.C. Docket 97-0297, Order dated August 12, 1998.33
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Based on customer interest in Peoples Gas’ program and Northern Illinois Gas34

Company d/b/a/ Nicor Gas’ (“Nicor Gas”) Customer Select® program as well as35

the forthcoming availability of choice for electric utility customers, Respondent36

believed it was appropriate, at this time, to implement a small volume customer37

choice program that included its Rate 1 customers.  Resp. Ex. A, pp. 5-6.38

Respondent’s proposals are designed to create a small volume39

transportation program that strikes a reasonable balance among the interests of40

customers who choose to participate and those who elect to receive a bundled41

service from Respondent as well as the entities who serve those customers -- the42

SVT Suppliers and North Shore.  Resp. Ex. F, p. 2.  Towards this end, North43

Shore proposed Rider SVT, which has the following significant attributes:44

• customers would need to meet certain criteria in order to participate in the45

Program;46

• enrollment in the Program would be directed through SVT Suppliers;47

• all Program customers would, subject to generally applicable standards for48

participation, be eligible for Respondent’s Budget Plan of Payment;49

• the Program would include a grace period for customers who terminate50

with, or are terminated by, an SVT Supplier, during which the customer could51

choose another SVT Supplier;52

• Rider SVT customers would not pay Respondent additional charges while53

participating in this Program; and54
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• Rider SVT customers would continue to receive a bill for utility charges55

and, if elected by the SVT Supplier, for both utility and SVT Supplier charges,56

from North Shore.57

Resp. Ex. A, pp. 7-8; Resp. Ex. 1.58

Proposed Rider AGG includes the following significant attributes:59

• SVT Suppliers would need to meet certain requirements prior to60

participating in the Program;61

• there would be no maximum limit to the number of customers that could be62

in a SVT Supplier’s pool;63

• SVT Suppliers would enroll customers in the Program by submitting the64

requests electronically to Respondent;65

• Respondent would forecast the quantity of gas that the SVT Supplier66

would be required to deliver on a daily basis, however, there would be certain67

allowable daily and monthly delivery tolerances;68

• SVT Suppliers would be allocated several days of storage based on the69

customers in the SVT Supplier’s pool;70

• SVT Suppliers would not be required to purchase firm transportation71

service from a pipeline or mandatory capacity release from Respondent; and72

• the costs required to administer the Program would be collected from the73

SVT Suppliers.74

Resp. Ex. A, pp. 12-13; Resp. Ex. 1.75

Two other proposed changes were:  (a) to revise Rider 2, Gas Charge, to76

add a new type of gas charge, the Aggregation Balancing Gas Charge, that77
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would recover Respondent’s costs associated with the purchased storage and78

balancing services that support the storage and balancing services provided to79

SVT Suppliers; and (b) to add a provision called “Operational Integrity” to its80

Terms and Conditions of Service to provide a tool for Respondent to manage81

more effectively gas deliveries to its citygates.  Resp. Ex. A, pp. 21-22.82

North Shore offered extensive and compelling support for its proposals83

through testimony and exhibits sponsored by Ms. Debra Egelhoff, Respondent’s84

Supervisor of Rates, and Mr. David Wear, Respondent’s Manager of Gas Supply85

Administration.  These witnesses also demonstrated why certain Staff and86

intervenor counter-proposals were flawed or inappropriate for Respondent’s87

system.  Ms. Valerie H. Grace, Respondent’s Director of Rates and Gas88

Transportation Services, refuted a specific rate proposal offered by Staff and the89

Governmental and Consumer Intervenors (“GCI”).  However, when appropriate90

and consistent with the goal of balancing the interests of customers (participating91

and non-participating), SVT Suppliers and North Shore, North Shore92

incorporated into the Program changes and suggestions of Staff and intervenors.93

In sum, North Shore’s proposed implementation of the Choices For Yousm94

Program, with certain revisions proposed by Respondent during the proceeding,95

is fully supported by the record and should be approved.96

II. Rider SVT97

Rider SVT includes the terms and conditions of service applicable to the98

Rates 1 and 2 customers who elect to take service under the Program.  Rider99

SVT includes the qualifications for taking service; pertinent definitions; rates;100
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provisions governing initiating, terminating or changing service; and billing101

requirements.  To be eligible to participate in the voluntary Program, the only102

criteria that customers must meet are (i) an annual (or 365-day equivalent) usage103

of less than or equal to 50,000 billable therms (applicable only to Rate 2104

customers as Rate 1 customers’ consumption would be significantly less), (ii) an105

actual meter read within a period acceptable to Respondent, (iii) a contractual106

relationship with a participating supplier and inclusion in the supplier’s pool, and107

(iv) regular access to the meter by Respondent.  Resp. Ex. A, p. 8; Resp. Ex. 1.108

  The enrollment period would remain open, subject to enrollment limits on109

Rate 1 customers, once the Program is implemented.  Customers would contract110

for service with a SVT Supplier of their choice, and the SVT Supplier would111

advise Respondent electronically that it wishes to add the customer to its pool.112

The customer would not submit notification directly to Respondent.  The113

customer would receive from Respondent a letter confirming any change to the114

status of their participation in the Program (i.e., a customer would receive a115

Confirmation of Enrollment letter when choosing an SVT Supplier; a Confirmation116

of Switching letter when switching suppliers within the Program; and a117

Confirmation of Termination letter when leaving the Program and returning to118

Respondent’s retail sales service).  Resp. Ex. A, p. 8; Resp. Ex. 1.119

Contested issues associated with Rider SVT are limited to:  (a) billing120

requirements; (b) Rate 1 enrollment limits; (c) the “grace period” during which a121

customer can choose another SVT Supplier when the customer terminates122

service with an SVT Supplier or the customer’s SVT Supplier terminates service123
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with the customer; and (d) the requirement that a customer remain with North124

Shore’s bundled sales service for a total of twelve months, subject to the125

proposal to provide a grace period before this temporary stay requirement is126

effectuated.  Other proposed elements of Rider SVT are uncontested and will not127

be addressed in this Initial Brief.  They are fully supported in Respondent’s128

testimony and exhibits.129

A. Supplier Single Billing Is Not Warranted130
by the Record or Policy Considerations.131

A customer that chooses to take service under the Program will remain a132

distribution service customer of North Shore and become a commodity service133

customer of an SVT Supplier.  In other words, the customer will continue to be134

responsible for utility charges, other than the Gas Charge, and it will remain135

responsible for any arrearages accrued prior to switching to the SVT Supplier.136

Both Respondent and the SVT Supplier have an interest in providing service to137

their shared customer.  A key difference between the two service providers is138

that, with respect to utility service, the customer will retain the rights provided139

under the Public Utilities Act (“Act”) and the Commission’s rules, and the140

customer will remain subject to the Act and those rules in order to continue141

receiving utility service.  The SVT Supplier’s relationship with the customer is not142

governed by these requirements.143

However, Respondent’s relationship with its customers is not defined144

solely by its status as a regulated entity.  North Shore is also a business that145

values its relationship with its customers and seeks to continue to foster that146

relationship.  Communicating with the customer, including through the monthly147
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bill, is a means of fostering that relationship.  It is a reliable vehicle for148

Respondent to communicate important information, such as payment options and149

safety messages, to its customers.  Respondent appreciates the value of regular150

contact with customers, and, in stark contrast to the positions of Staff and151

intervenors, it would not force any SVT Supplier to forego directly billing its152

customers for its charges.  Compelling Respondent to relinquish this regular153

point of contact with the customer, as the supplier single billing proposals154

advanced in this proceeding would do, would be a high price for Respondent to155

pay for offering choice to all customers.  Resp. Ex. F, pp. 11-13.156

Proposed Rider SVT provides that “[c]ustomers receiving service under157

this rider shall not be allowed to designate their SVT Supplier as the bill recipient158

for bills rendered by the Company.”  Resp. Ex. 1, Rider SVT, page 6 of 6, Section159

D.  This provision is substantially identical to the tariff language in effect for160

Peoples Gas’ program since 1997.  Moreover, the Commission specifically161

approved this billing requirement for Peoples Gas in Docket No. 97-0297.  In that162

order, the Commission stated that it “is very concerned about the information that163

will be provided to small-volume customers, as compared to customers taking164

transportation under [Peoples Gas’] pre-Pilot transportation programs who tend165

to be more sophisticated utility customers.  The Commission also agrees that166

Peoples [Gas] has a right to bill its customers if it so chooses.  Peoples [Gas’] bill167

would provide valuable cost data to the Pilot participant.”  The Peoples Gas Light168

and Coke Company, Order, dated August 12, 1998, in Ill.C.C. Docket 97-0297,169

slip op., p. 10.170
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Those findings and holdings continue to be relevant and are equally171

relevant to North Shore for many reasons.  First, the Commission has articulated,172

in detail, its policies governing billing of regulated services.  Supplier single173

billing, as proposed by Staff and intervenors in this proceeding, is not consonant174

with those policies.  Second, supplier single billing, as proposed in this175

proceeding, is not compatible with the basic concepts of customer choice and176

competition.  Instead, those proposals are skewed in favor of SVT Suppliers177

dictating billing choices, irrespective of customer preferences and Commission178

rules.  Third, neither Staff nor intervenor proposals resolve the significant policy179

concerns that Staff raised in its own report on the use of agents by customers.180

Fourth, unlike the record in the Northern Illinois Gas Company d/b/a Nicor Gas181

Cons. Ill.C.C. Dockets 00-0620 and 00-0621 (“Nicor Gas”) proceeding, North182

Shore introduced uncontroverted evidence of small volume customer billing183

preferences, based on a survey conducted by Peoples Gas in connection with its184

program and a substantially identical billing requirement.185

1. Commission Billing Policies Do186
Not Support Staff and Intervenor Proposals.187

The Commission has detailed rules governing, inter alia, the billing, by188

utilities, of regulated electric and gas utility charges.  83 Ill. Admin. Code Parts189

410 (electric) and 500 (gas).  The Part 500 rules entitled “Standards of Service190

for Gas Utilities” reflect the Commission’s intention that customers receive191

specific billing information and include detailed requirements for bills rendered by192

gas utilities.  The rules not only specify the information that must be included in193

the bill, but they also dictate the format in which the information must be194
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presented.  Utility tariffs are required to include a bill form.  83 Ill. Admin. Code195

§500.330.  Additionally, in response to a 1997 Notice of Inquiry, the Commission196

directed gas utilities to provide customers ongoing notification when the filed gas197

charge exceeds the previous month’s gas charge by 10% or more.  Docket No.,198

97-NOI-1, NOI Manager’s Recommendations.  As Staff agreed, no such rules199

apply to alternative retail gas suppliers, such as the SVT Suppliers.  R. 306.200

Staff proposed nothing that would apply the Commission’s policies to SVT201

Suppliers.1202

In Docket No. 99-0580, the Commission revised the electric utility203

counterpart to Section 550.330.  It adopted revisions to Section 410.210 of its204

Standards of Service for Electric Utilities and Alternative Retail Electric Suppliers.205

83 Ill. Admin. Code §410.210.  As the new title indicates, many of the rules,206

including the bill format requirements, now apply equally to electric utilities and207

alternative retail electric suppliers (“ARES”).  In describing Staff’s position208

supporting the rule, the Commission order stated that “Staff asserts that Section209

410.210 recognizes that customers need billing information to make informed210

choices about their energy providers.”  Revision of 83 Ill. Adm. Code 410, Order,211

dated July 6, 2000, in Ill.C.C. Docket 99-0580, slip op., p. 23.  The Commission212

concluded that “detailed billing information is necessary to enable customers to213

make informed choices about their electricity provider, particularly in this early214

                                           
1  In response to Respondent’s alternative proposal to include supplier single bill requirements in
its tariff, Staff would apparently support a requirement that SVT Suppliers taking service under
the tariff be subject to Part 500 billing rules, but it is not evident that Staff would require SVT
Suppliers to issue single bills pursuant to the tariff.  ICC Staff Ex. 3.0, p. 12; R. 313.
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stage of the development of a competitive electricity market in Illinois.”  Id. at p.215

25.  The Commission then rejected proposals to allow a customer and its216

supplier to enter into an agreement that establishes a different form and content217

for bills.  Id.218

Staff’s proposals in this proceeding offer no rationale for the complete219

departure from the position Staff took in Docket No. 99-0580 and the rules that220

the Commission adopted in conformity with the Staff recommendations.  Staff221

would allow Rider SVT customers to receive bills, including utility charges, from222

suppliers that need not comply in any way with the bill format requirements223

applicable to utilities.  Staff witness Eric P. Schlaf recommended that suppliers224

and other parties be allowed to act as “account agents” for Rider SVT customers.225

ICC Staff Ex. 3.0, p. 2.  Such agents would not necessarily be subject to any226

supplier single bill tariff that may be adopted in this proceeding.  R. 313.227

Respondent recognizes that in the Nicor Gas proceeding the Commission228

ordered Nicor Gas to allow supplier single billing through account agents.  Nicor229

Gas, slip op. pp. 28-29.  The Commission’s radical departure from its own recent230

precedent in the electric utility rules, with no effort to distinguish the two cases, is231

inexplicable.  While Commission decisions are not res judicata, this does not232

mean that the Commission has carte blanche to depart from precedent.233

Mississippi River Fuel Corporation v. Illinois Commerce Commission, 1 Ill. 2d 509234

at p. 513 (1953); Abbott Laboratories, Inc. v. Illinois Commerce Commission, 289235

Ill. App. 3d 705 at p. 715 (1997) (“Abbott Laboratories”).  The Commission’s236

decisions must be supported by substantial evidence and the abrupt and237
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unexplained departure from prior practice calls into question the level of238

deference to which the Commission’s decision would be entitled.  Abbott239

Laboratories at pp. 713 and 715.240

The Commission’s bill format rules for gas and electric utilities coupled241

with its refusal to relax the rules applicable to electric utilities and ARES242

represent a clear policy that customers must receive certain information from243

utilities about utility charges.  Staff and intervenor supplier single billing proposals244

cannot be squared with the Commission’s conclusions that the information245

imparted to customers by the Parts 410 and 500 requirements is important to246

customers.  If it is no longer the Commission’s position that it is important and247

valuable to customers that utility charges be presented in a specified level of248

detail and in a particular format, then the Commission should revisit its Part 500249

rules and remove the burdensome billing requirements imposed on gas utilities.250

Creating a gaping exception for agents, including SVT Suppliers, to issue bills251

with utility charges in any manner that they choose would be arbitrary and252

capricious.253

2. Staff and Intervenor Billing Options254
Are Inconsistent with Customer Choice.255

The supplier single billing proposals in the instant proceeding are256

asymmetrical, having an unfair bias in favor of the SVT Supplier.  (Proposed257

Rider SBO, an alternative to the biased supplier single billing proposals258

introduced in Staff and intervenor direct testimony, will be discussed in Section259

II.B, infra.)  Staff and intervenors would require Respondent to relinquish directly260

billing its customers upon the SVT Supplier advising North Shore that it was261
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acting as the customer’s billing agent.2  By contrast, Respondent would have no262

ability, and does not seek the ability, to prevent SVT Suppliers from directly263

billing for the service they provide to customers.  Furthermore, Respondent,264

because it would not enter into contracts with its Rider SVT customers, would265

not, unlike SVT Suppliers, have any practical way to market its proposed single266

billing service (the “LDC Billing Option”) to customers.  Resp. Ex. F, p. 14.267

Respondent advocated that the SVT Supplier should have the choice to bill its268

customers directly for its own services.  Resp. Ex. F, p. 13.  The obvious269

counterpoint to that proposition is that Respondent should retain the choice to bill270

its customers directly for utility charges.  Respondent’s proposal preserves both271

service providers’ ability to bill their customers for the services each provides.272

However, the proposed LDC Billing Option is available if an SVT Supplier273

chooses to use it.274

In commenting on proposed Rider SBO, it became evident that the275

asymmetry of the supplier single billing proposals extends to limiting what276

charges the SVT Supplier would include on its bill.  Staff’s and intervenors’277

enthusiasm for issuing bills that include utility charges is qualified by an278

unwillingness to bill for all outstanding utility charges.  Instead, the SVT Supplier279

would only assume responsibility for billing for utility “distribution” charges that280

accrued after the SVT Supplier began supplier single billing.  ICC Staff Ex. 6.0,281

pp. 6-7; also see New Power Ex. 2.0, p. 16.  The avowed goal of customer282

                                           
2 Respondent assumes that the authority to act as the customer’s billing agent would be included
in the agreement between the customer and the SVT Supplier.  Respondent does not propose to
review, customer agreements with SVT Suppliers, other than for the limited purposes of audit.
Resp. Ex. 1, Rider AGG, page 11 of 13, Section J.
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convenience (ICC Staff Ex. 3.0, p. 9; New Power Ex. 2.0, p. 5) is abandoned283

when it would inconvenience the SVT Supplier.  Respondent notes the glaring284

contrast with its proposed LDC Billing Option, which would impose no limits on285

the SVT Supplier’s services or the accrual date of charges or even the types of286

services included on the single bill that Respondent would issue.  Resp. Ex. F,287

pp. 13, 18, and 25-26.288

3. Policy Concerns Regarding the Use of Agents289
Are Unresolved by Staff and Intervenor Billing Proposals.   290

Appended to Dr. Schlaf’s testimony was a Staff report addressing the use291

of agents by customers.  The report outlined several policy concerns that Dr.292

Schlaf agreed would be applicable to supplier single billing.  Specifically, those293

policy concerns are:  (a) non-payment of customer bills by the agent; (b) many294

agents would not be subject to Part 451 and Part 410; (c) informational295

messages may not be sent by the agent to the customer; and (d) consequences296

of agents acting irresponsibly.  ICC Staff Ex. 3.0, Attach. 1, pp. 6-8; R. 305-309.297

The report also described certain legal considerations that are unresolved by298

Staff and intervenor proposals.  ICC Staff Ex. 3.0, Attach. 1, pp. 8-9.  Like the299

policy concerns, the legal concerns stem from the Commission’s lack of300

jurisdiction over alternative retail gas suppliers.301

First, as the Staff report explained, failure by the agent to make timely302

payments to the utility could result in the customer being assessed late payment303

charges or even having service disconnected.  The customer, not the agent,304

would bear the brunt of the consequences of the agent’s misdeed.305
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Second, Part 451 is the Commission’s rules on certification of ARES.306

Staff’s concern was that agents may not be certified ARES.  There is no307

counterpart for alternative retail gas suppliers.  Thus, there is no way for Staff’s308

policy concerns about lack of certification for agents to be addressed because309

the Commission lacks jurisdiction to regulate non-utility gas suppliers in any310

manner.  As discussed in Section II.A.1, supra, the same holds true with respect311

to the inapplicability of the Commission’s billing requirements under Part 410312

(Part 500 for the gas industry).313

Third, the Commission’s lack of jurisdiction over non-utility suppliers also314

means the Commission has no effective means for compelling suppliers issuing315

single bills to include important messages about utility service.316

Finally, the Commission’s lack of jurisdiction over non-utility suppliers317

prevents the Commission from interceding when an agent acts irresponsibly vis-318

à-vis its principal, i.e., the end use customer.319

In advocating supplier single billing through account agents, Staff and320

intervenors do not address, much less resolve, these policy concerns.  Moreover,321

Staff acknowledged that such billing could be harmful to customers.  It would be322

wholly at odds with the Staff’s own report and Dr. Schlaf’s testimony for the323

Commission to mandate supplier single billing without implementing effective324

steps to remedy the policy concerns identified by Staff.  To the extent Staff’s325

solution is to impose a quasi-regulatory function on Respondent through Staff’s326

proposed Standards of Conduct, that is not a credible means for addressing327
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policy concerns as well as legal concerns that principally arise from the limited328

scope of the Commission’s jurisdiction.329

4. Peoples Gas’ Small Volume Customers330
Have Demonstrated an Interest in331
Receiving a Single Bill from the Utility and332
There Is No Reason to Believe This333
Preference Would Not Apply to North Shore.334

As discussed above, Respondent recognizes that the Commission335

recently held that Nicor Gas must permit supplier single billing through what the336

order described as “account agency.”  Nicor Gas, slip op. pp. 28-29.  However,337

based on the recitation of evidence included in that order, it appears that there338

was no specific evidence of customer preferences introduced.  By contrast, the339

record in the instant proceeding includes uncontroverted evidence of Peoples340

Gas’ customer preferences about single billing that were acquired in a customer341

survey in response to the implementation of a substantially identical billing342

provision by Peoples Gas.  There is no reason to believe that the data from this343

survey would not be relevant to assessing the preferences of North Shore’s344

customers.345

As Peoples Gas promised the Commission in Docket No. 97-0297, issues346

related to billing requirements were part of Peoples Gas’ investigation and347

research about the pilot program that the Commission approved.  In particular,348

Peoples Gas conducted customer surveys to assess customer attitudes about349

the Program, including the billing requirement.  The great majority --350

approximately 85% -- of  small volume customers eligible for service under351

Peoples Gas’ program stated that they preferred to receive a single bill for352

service, and they overwhelmingly preferred (76%) that this single bill come from353
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the utility.  Resp. Ex. A, p. 12; Resp. Ex. C, pp. 22-23; Resp. Ex. F, pp. 11-12.354

Respondent has no basis for believing that these survey results are no longer355

valid.  Resp. Ex. C, p. 23.  Neither Staff nor any party presented contrary356

evidence of billing preferences by small volume customers.357

However, to the extent customer preference is driving the Commission’s358

decision on this issue and the Commission finds the survey results not359

compelling, the logical response is not to force North Shore to relinquish its billing360

function based on the SVT Suppliers’ choices.  Instead, the Commission should361

direct that a new customer survey be undertaken directed to North Shore’s362

customers to see if customers support such a result.3  Resp. Ex. C, p. 23.363

Moreover, as discussed above, customer preference is not the only consideration364

in determining the appropriate billing requirements for a small volume customer365

choice program.  There are important policy considerations that must factor into366

that decision.367

5. Conclusions368

In sum, Respondent’s  proposed Rider SVT billing requirement that369

“[c]ustomers receiving service under this rider shall not be allowed to designate370

their SVT Supplier as the bill recipient for bills rendered by the Company” is371

amply supported.  It allows both service providers -- Respondent and the SVT372

Supplier -- to issue bills for their respective services.  It accommodates a single373

billing service through the optional LDC Billing Option, but it forces neither party374

                                           
3 Alternatively, if the Commission compels Respondent to implement some form of supplier single
billing, it should do so through approval of Respondent’s proposed Rider SBO, including the
requirement that the customer affirmatively select its billing service.  Resp. Ex. C, p. 23.
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to relinquish the billing function that a service provider may consider to be a375

critical element of its customer service.  It is consistent with Commission billing376

policies as well as expressed concerns about the role of agents.  Finally, it is377

supported by customer preference data that were obtained in response to378

questions about this same issue in Docket No. 97-0297.379

B. If the Commission Mandates Supplier Single Billing,380
All Such Billing Should Be Conducted381
Pursuant to Respondent’s Proposed Rider SBO.382

In its rebuttal testimony, Respondent sponsored a pro forma Rider SBO,383

Supplier Bill Option Service.  In Ms. Egelhoff’s surrebuttal testimony, in response384

to testimony of Staff and intervenors, Respondent proposed certain revisions to385

Rider SBO.  Respondent does not support the adoption of supplier single billing386

for the reasons set forth in Section II.A, supra, as well as the reasons detailed in387

Ms. Egelhoff’s testimony.  Nonetheless, were the Commission to order388

Respondent to allow supplier single billing, all such billing should be conducted389

pursuant to Rider SBO.  In other words, Rider SBO would apply to all SVT390

Suppliers issuing supplier single bills under the Program; there would be no391

distinction for so-called “account agents.”  There is no basis for treating392

customers of account agents differently and providing such customers less393

protection than customers receiving a bill issued pursuant to Rider SBO.  Indeed,394

it is that unwarranted distinction that gives rise to many of the policy concerns395

identified by Staff in its discussion of account agents (see ICC Staff Ex. 3.0,396

Attach. 1).  Resp. Ex. C, pp. 23, 30; Resp. Ex. F, p. 11.397

As a prefatory matter, if the Commission requires implementation of Rider398

SBO, this service could not be available on May 1, 2002, which is Respondent’s399
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proposed implementation date for the Program.  Depending on the extent to400

which the Commission requires Respondent to modify the Program, the401

implementation date for Rider SBO could range from six to eighteen months after402

a final order is issued in this proceeding.  See Section VI.B, infra.403

Key features of proposed Rider SBO address the circumstances under404

which Rider SBO would be used for billing.  Customers must affirmatively select405

their billing preference when they enroll with an SVT Supplier.  SVT Suppliers406

would have the option to offer:  (1) supplier-issued single billing, the LDC Billing407

Option, and dual billing; (2) the LDC Billing Option and dual billing; or (3) only408

dual billing.  Compliance would be subject to audit; this is comparable to409

Respondent’s proposed right to audit to ensure that a customer has established410

an agency relationship with and has contracted for supply service with an SVT411

Supplier.  If the customer is silent on its choice of a billing option, separate bills412

would be issued by each of Respondent and the SVT Supplier for their413

respective charges, i.e., dual billing.  Resp. Ex. C, pp. 27-28; Resp. Ex. 6.414

If the Commission determines that supplier single billing is appropriate,415

then a customer choice program would logically include giving customers the416

opportunity to choose the billing option that is most acceptable to them.  A417

customer’s decision to choose an agent to provide gas supply service does not418

automatically translate into a decision to have the agent bill for utility service.419

Moreover, customers may not be aware that they have other billing options.  The420

affirmative choice requirement of Rider SBO provides a means for educating421

customers about their billing service choices.  It is ironic that Staff and422
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intervenors, who endorse customer choice and support disseminating423

educational information on choice of suppliers of gas for customers, would not424

support giving the customer both information about and a choice of billing425

options.  Resp. Ex. F, p. 12.426

There should be two key qualifications to the customer’s right to choose427

supplier single billing.  First, complex and costly billing issues would arise if, as428

Staff and intervenors proposed, only utility charges that accrued after a customer429

selected supplier single billing could be included on a Rider SBO bill.  To mitigate430

these issues, only customers that are current with their utility charges should be431

eligible for Rider SBO service.  Second, if the customer accrues arrearages with432

Respondent that are sixty days or older, Respondent should have the right to433

remove the customer from Rider SBO.  The customer’s billing method would be434

moved to the SVT Supplier’s default option, i.e., either dual billing or the LDC435

Billing Option.  Once a customer becomes delinquent for more than sixty days436

the customer faces the potential threat of disconnection.  Returning the customer437

to a billing method under which it receives direct billing communications from438

Respondent would facilitate the credit and collection process and help protect439

customers from disconnection.  Resp. Ex. F, pp. 16-17.440

Under proposed Rider SBO, the SVT Supplier would electronically submit,441

by electronic funds transfer, customer payments to Respondent.  Resp. Ex. C, p.442

30; Resp. Ex. 6.  If the SVT Supplier selected what Staff called the “guaranteed443

payment” option, remittance to Respondent would be established pursuant to the444

Commission’s rules, codified at 83 Illinois Administrative Code Part 280, and445
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Respondent’s Schedule of Rates.  If the SVT Supplier selected the payment446

option under which it would remit customers’ payments to Respondent after447

receiving payment from the customer, then payment should be due within one448

business day of such receipt.  Resp. Ex. F, p. 14; Resp. Ex. 6.  If the customer449

makes a partial payment, such payment should first be applied to outstanding450

utility charges to protect the customer from service disconnection for non-451

payment of utility charges.  Resp. Ex. F, p. 15.452

Finally, SVT Suppliers must meet certain technical qualifications prior to453

providing service under Rider SBO.  The SVT Supplier would be required to test454

and demonstrate its ability to accept and transmit billing data electronically on a455

timely basis.  The SVT Supplier’s bill must present utility charges in accordance456

with the billing requirements in Part 500.  This would tend to address the457

customer information issues discussed in Sections II.A.1 and II.A.3, supra.458

Resp. Ex. C, p. 30; Resp. Ex. 6.459

In sum, while supplier single billing is not supported by the record in this460

proceeding or relevant Commission policies, a decision to mandate supplier461

single billing should use Respondent’s proposed Rider SBO as the vehicle for all462

such billing to Rider SVT customers.  Proposed Rider SBO addresses major463

concerns that have been raised by Staff and intervenors while preserving an464

administratively manageable way for Respondent to bill and be paid for its465

services.  However, it is critically important that Respondent not be compelled to466

relinquish its billing function to a third party, absent an express election by an467

informed customer who wants this arrangement.  Resp. Ex. F, p. 3.468
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C. Phased-In Enrollment of Rate 1 Customer Eligibility
Strikes a Reasonable Balance Between Customer Choice469
and Operational Considerations That Affect All Customers.470

All Rate 1 customers within Respondent’s service area would have the471

opportunity to choose to participate in the Program.  However, due to gas supply472

planning considerations, the number that can enroll within the first three years of473

proposed Rider SVT’s effective date should be limited.  In the first year (May 1,474

2002, to April 30, 2003), up to 20,000 Rate 1 customers could participate.  This475

cumulative enrollment threshold would increase to 30,000 customers in the476

second year (May 1, 2003, to April 30, 2004) and to 40,000 customers in the third477

year (May 1, 2004, to April 30, 2005).  Resp. Ex. A, p. 6; Resp. Ex. 1, Rider SVT,478

page 1 of 6, Section A.  Enrollment would be on a first come, first served basis.479

R. 56-57.  Any increases in these thresholds would be made through a filing with480

the Commission.  Resp. Ex. F, p. 9.481

Enrollment limits are necessary for Respondent to be able to482

accommodate the changing gas supply requirements on its system in an efficient483

manner that balances the interests of both participants and non-participants in484

the Program.  Generally, Respondent enters into contracts with terms of one to485

three years for firm transportation, purchased firm storage and gas supply, but it486

does have firm contracts with longer terms.  Respondent needs these assets to487

meet the annual, seasonal and daily gas supply requirements of its customers.488

The design-day supply portfolio also includes a reasonable reserve margin that489

provides for, inter alia, the possibility of supply loss due to the interruption of firm490

service.  Respondent makes a determination of the amount of assets to contract491
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for by projecting not only demand requirements, but also migration of sales492

customers to transportation service.  Resp. Ex. B, pp. 5-6; Resp. Ex. D, p. 6.493

The proposed enrollment limits would allow Respondent a reasonable494

length of time to realign its assets with its remaining customer base and to495

minimize the possibility of cross-subsidization of the Program by the customers496

who choose to remain on the retail sales service.  Resp. Ex. B, p. 6.  The497

phased-in approach should be approved as filed.498

D. The Proposed Sixty-Day Grace Period499
Is a Valuable Right Under the Program.500

Currently, under Respondent’s large volume transportation programs, a501

customer can choose to leave the Program and resume purchasing gas from502

Respondent as a retail sales customer.  However, the customer is required to503

remain with Respondent as a retail sales customer for a minimum of twelve504

months.  In proposed Rider SVT, Respondent opted to soften this requirement505

with a sixty-day grace period.  The customer would have sixty days from the date506

the customer voluntarily leaves the Program, or is terminated by an SVT507

Supplier, to return to the Program by choosing another SVT Supplier.  If the508

customer does not choose another SVT Supplier within the grace period, the509

customer would remain on North Shore’s retail sales service for an additional ten510

months (the “temporary stay requirement,” see Section II.E, infra).  Resp. Ex. A,511

p. 9.  The sixty-day grace period encompasses the number of days from the512

initial date of termination from the Program to the date Respondent receives a513

new, valid enrollment request for the customer from an SVT Supplier.  Thus, as514

long as Respondent accepts the request for enrollment within the sixty-day grace515
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period, the customer would be able to return to the Program even if the next516

meter read date is more than sixty days from the earlier termination date.  Resp.517

Ex. F, p. 10.  This feature of the Program is reasonable and should be approved.518

E. The Temporary Stay Requirement519
Is an Appropriate Adjunct to the Grace Period.520

As noted in Section II.D, supra, proposed Rider SVT includes a twelve-521

month minimum stay requirement for customers that return to retail sales service522

from Rider SVT.  This temporary stay requirement is a valuable gas supply523

planning tool.  Respondent proposed to temper the stay requirement with both a524

grace period and a waiver for Rate 1 customers of the stay requirement until the525

Rate 1 enrollment limit is reached (Resp. Ex. F, p. 9), but a stay requirement is a526

necessary control to provide Respondent a measure of certainty in its gas supply527

planning process.  Absent such a requirement, customers could bounce back528

and forth between the utility and SVT Suppliers at any time.  Respondent’s gas529

supply planning process would need to assume that, at any time, a customer530

could return to the utility and, just as quickly, could switch to an alternative531

supplier.  This is patently inefficient and could result in Respondent arranging for532

supply and capacity for customers whose return to the utility turns out to be very533

brief or making belated adjustments to its portfolio to accommodate unexpected534

load requirements.  Resp. Ex. D, pp. 7-8.  Eliminating the temporary stay535

requirement could well have detrimental effects on gas supply planning and536

procurement and result in cross-subsidization of the Program by retail sales537

customers.  Resp. Ex. D, p. 2.538
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III. Rider AGG539

Rider AGG includes the terms and conditions of service applicable to all540

SVT Suppliers that contract to provide gas supply to Rider SVT customers.  The541

rider includes pertinent definitions; describes the SVT Supplier application542

process; sets forth the rates and charges applicable to SVT Suppliers; describes543

delivery obligations, storage availability and related procedures; and specifies544

information that the SVT Supplier must transmit to Respondent to enroll a545

customer.  Resp. Ex. A, pp. 12-13; Resp. Ex 1.546

An SVT Supplier would be required to complete an application process547

that includes providing credit-related information and a signed application.  The548

supplier would pay the Application Charge, discussed in Section III.D, infra, at549

this time.  The Company would use the information, as well as a credit report, to550

determine what financial assurances (i.e., letter of credit, parent guarantee or551

deposit) would be required.  The SVT Supplier would also be required to sign a552

contract with the Company.  Resp. Ex. A, p. 13.553

An SVT Supplier must have a minimum of 50 customers in a pool, but554

there would be no cap on the total number of customers in a single pool.  SVT555

Suppliers can choose to have more than one pool under the Program, but556

charges and gas supply rules would apply to each pool separately.  Resp. Ex. A,557

pp. 13-14.558

Customers would contract directly with an SVT Supplier.  The SVT559

Supplier would submit customer enrollment requests to Respondent through its560

electronic bulletin board.  Respondent would return confirmation to the SVT561
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Supplier that the request for enrollment was accepted or rejected.  The SVT562

Supplier would receive additional customer information for each accepted563

enrollment (i.e., mailing and service addresses, 24-month usage history, bi-564

monthly billing indicator).  For each rejected enrollment, the SVT Supplier would565

receive a reason (or reasons) for the rejection.  The SVT Supplier would use this566

same electronic process to terminate a customer from its pool.  Resp. Ex. A, p.567

14.568

Contested issues associated with Rider AGG are:  (a) Required Daily569

Delivery Quantity calculation; (b) level of daily and monthly tolerance, including570

the manner of determining the amount of tolerance available on any day; (c)571

imbalance resolution mechanism; (d) charges applicable to SVT Suppliers,572

including whether there are savings that should offset those charges; (e) quantity573

of storage available to SVT Suppliers; (f) SVT Supplier Standards of Conduct;574

and (g) method of determining the amount of performance assurance provided575

by SVT Suppliers to Respondent.  There appears to be no dispute concerning576

Respondent’s:  proposal to have no firm transportation requirement; withdrawal577

of a proposal to require an SVT Supplier’s bill to be based on Respondent’s578

billing data; proposal to permit SVT Suppliers to enroll customers through any579

means provided that Respondent can verify that the SVT Supplier is the580

customer’s authorized agent; and other provisions in the rider.  These581

uncontested issues will not be addressed in this Initial Brief.  They are fully582

supported in Respondent’s testimony and exhibits.583
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A. Respondent’s Required Daily Delivery Quantity584
Calculation Method is Reasonable.585

The Required Daily Delivery Quantity (“RDDQ”) would be the quantity of586

gas, determined by Respondent each day, that, subject to available tolerances,587

the SVT Supplier would be required to deliver to Respondent to serve its Rider588

SVT customers.  The RDDQ calculation would be a daily calculation using589

weather forecast data to enhance accuracy and minimize cash-outs.  Resp. Ex.590

C, pp. 16-17.591

Respondent would calculate the RDDQ by incorporating the unique592

heating and non-heating factors for each customer in the SVT Supplier’s pool,593

actual weather forecasts, an adjustment for unaccounted for gas and a storage594

component.  The storage component would be determined as follows.  During595

the injection period (April through October) and the withdrawal period (November596

through March), the storage activity for the month would be the “Pool Maximum597

Storage Quantity” multiplied by a percentage determined by Respondent.  During598

the injection period, the Pool Maximum Storage Quantity would be determined599

each month based on the contract rights of the customers in the SVT Supplier’s600

pool.  In other words, additions to and deletions from the pool would be taken into601

account.  During the withdrawal period, the Pool Maximum Storage Quantity602

would be the quantity that was injected during the preceding injection period.603

This ensures that 100% of the inventory would be withdrawn by March 31.  Resp.604

Ex. 1; Resp. Ex. A, pp. 14-15; Resp. Ex. C, pp. 11-13.605

The percentage by which the Pool Maximum Storage Quantity would be606

multiplied would be based on Respondent’s storage plan.  Numerous operational607
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considerations would be taken into account when Respondent develops its608

storage plan.  This plan is a composite of all storage activity in Respondent’s609

portfolio, i.e., Respondent’s purchased storage from pipelines and other third610

party storage operators.  Respondent would provide SVT Suppliers with this611

composite schedule around February 15 of each year.  Respondent’s plan, and612

therefore, the percentages that determine the storage activity in the RDDQ613

calculation, may change from one year to the next.  However, once the614

percentages are provided to SVT Suppliers by the date indicated, Respondent615

will not change them for the duration of the plan year.  Resp. Ex. D, pp. 8-9.616

Staff witness Charles C.S. Iannello proposed modifying the RDDQ617

calculation to include some sort of adjustment for meeting the heat sensitive618

portion of customers’ load through storage.  ICC Staff Ex. 1.0, p. 12.  The619

proposal should be rejected.  First, his proposal is ill-defined.  Mr. Iannello620

provided insufficient explication of how Respondent would implement a heating621

degree day adjustment.  Not only did this make it difficult for Respondent to622

respond to his proposal, it calls into question how the Commission could order623

Respondent to implement a proposal for which the record lacks a clear624

description.625

Second, the principal support for Mr. Iannello’s proposal is that this626

method, which is purportedly used by Nicor Gas, is, in Mr. Iannello’s opinion,627

superior to Respondent’s proposal.  Mr. Iannello did not show that Respondent’s628

proposed RDDQ calculation was flawed or inappropriate, much less unjust and629

unreasonable; he simply testified that he believed Nicor Gas’ method would630
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provide additional benefits to SVT Suppliers.  ICC Staff Ex. 1.0, p. 12.  Also see631

Section VI.A, infra.632

Finally, to the extent Respondent was able to understand Mr. Iannello’s633

proposal, Respondent showed why its RDDQ proposal was appropriate, provided634

benefits to SVT Suppliers and protected retail sales customers from635

inappropriately subsidizing SVT Suppliers by varying storage use in a manner636

that had fewer repercussions for the use of storage for retail sales customers.  In637

particular, Respondent showed that the manner in which Respondent638

incorporates storage activity into the RDDQ calculation provides a measure of639

certainty to SVT Suppliers, and certainty is desirable for Respondent and SVT640

Suppliers.  Resp. Ex. C, pp. 12-13; Resp. Ex. F, pp. 5-6.  For example, under641

Respondent’s approach, the SVT Supplier would know the shape of the annual642

storage injection and withdrawal plan.  Thus, the SVT Supplier could take full643

advantage of seasonal hedges without concern that Respondent would change644

those baseload requirements.  By contrast, a storage plan that included a heating645

degree-day adjustment would be subject to modification on a daily basis646

throughout the winter period, making an SVT Supplier’s forward hedges subject647

to financial losses should they need to be unwound.  Resp. Ex. D, p. 11.648

Respondent’s proposed RDDQ calculation method is reasonable and649

provides certainty to SVT Suppliers.  It should be approved as filed.650
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B. The Level of Respondent’s Proposed Daily and651
Monthly Tolerances Are Properly Based on the652
Resources Supporting This Service to SVT Suppliers.653

1. Tolerance Level654

Respondent proposed to offer flexibility in its SVT Supplier delivery655

process by providing a tolerance.  Respondent recognized that it may be656

administratively difficult in some instances for SVT Suppliers to deliver an exact657

quantity that is subject to change each day as a result of the weather forecast or658

the addition or termination of customers in an SVT Supplier’s pool.659

Respondent’s capacity assets include sufficient flexibility to support a limited660

tolerance.  The tolerance would be applied to the RDDQ.  Deliveries within the661

tolerance would not be subject to imbalance charges.  Resp. Ex. A, p. 15-16;662

Resp. Ex. F, p. 7.  Proposals to increase the tolerance ignore the limitations on663

the assets supporting the tolerance and misapprehend the way in which other664

assets underlying the Program are used for the benefit of SVT Suppliers.  Such665

proposals should be rejected.666

The level of the daily tolerance would differ depending on the type of day.667

Specifically, on Non-Critical Days, an SVT Supplier could deliver its pool RDDQ,668

plus or minus three percent of the pool RDDQ.  On a Critical Supply Shortage669

Day, an SVT Supplier could deliver up to three percent over the pool RDDQ.670

There would be no allowance for an under-delivery on a Critical Supply Shortage671

Day.  On a Critical Supply Surplus Day, an SVT Supplier could deliver as much672

as three percent under the pool RDDQ, with no tolerance for an over-delivery.  In673

other words, on Critical Days, the tolerance would only be available to the extent674

deliveries that varied from the RDDQ would not be expected to be detrimental to675
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Respondent’s system.  An SVT Supplier’s imbalances would need to be within676

plus or minus one percent of the pool’s aggregate monthly RDDQ by the end of677

each month to avoid the $1.00 end-of-month imbalance charge.  Resp. Ex. A, p.678

15; Resp. Exs. 1 and 5.679

The proposed tolerances are modeled after, and are supported by, those680

of Natural Gas Pipeline Company of America (“Natural”), which is the only681

pipeline serving Respondent that offers a tolerance.  Respondent receives from682

Natural a daily tolerance of 5% and a monthly tolerance of 2% based on683

confirmed deliveries, with limitations during critical times and operational flow684

order situations.  It is these pipeline services that support Respondent’s ability to685

offer a tolerance.  Staff and intervenor arguments that various storage and686

balancing services could contribute to the tolerance available to SVT Suppliers687

disregard how those services are used for the Program.  ICC Staff Ex. 5.0, p. 11;688

GCI Ex. 2.0, pp. 8-9; Dominion Retail, Inc. Ex. 1.0, pp. 11-12.  As discussed in689

Section III.E, infra, these services are used to support a portion of the storage690

service provided to SVT Suppliers and to balance deliveries and requirements for691

Rider SVT customers.  Resp. Ex. G, p. 7.  Additionally, to the extent Staff and692

intervenor support for a higher tolerance is predicated on what Nicor Gas is able693

to offer, that argument hardly warrants a reply.  Mr. Iannello agreed that Nicor694

Gas’ proposed tolerances were based on Nicor Gas’ operational and reliability695

concerns.  R. 243.  There is no evidence that the operational and reliability696

considerations pertinent to Nicor Gas’ decision to offer a higher tolerance are697
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shared with North Shore.  To the contrary, the two systems are dissimilar in698

many key respects.  Resp. Ex. D, pp. 2-3; Resp. Ex. G, pp. 3-4; R. 172-176.699

Accordingly, it is only the transportation services from Natural that can be700

the basis for the proposed tolerances.  However, it is possible that only a portion701

of the supplies delivered as part of this Program will come from Natural, and702

because Natural is the only pipeline interconnecting with Respondent’s system703

that offers such tolerances, the daily tolerances offered under the Program have704

been reduced from what Natural offers.  Consequently, under the Program, the705

daily tolerance must be less than 5% and the monthly tolerance must be less706

than 2% if SVT Suppliers are to receive services commensurate with their cost707

contribution.  Given that Natural is one of two potential pipelines available to SVT708

Suppliers and that Respondent is offering tolerances that are at least 50% of709

what it receives from Natural, the proposed 3% daily tolerance and 1% monthly710

tolerance are generous and should be approved.  Resp. Ex. B, p. 5; Resp. Ex. D,711

p. 4.712

2. Determination of Tolerance713

Respondent proposed that the daily tolerance percentage be applied to714

the RDDQ to determine the amount of tolerance available on any day.  This715

method is appropriate for several reasons.  First, it is consistent with the716

tolerance available from Natural, which is based on deliveries.  Since it is this717

tolerance that supports the Program tolerance, using a consistent benchmark --718

deliveries -- for determining the amount of tolerance is appropriate.  Resp. Ex. D,719

p. 4.  Second, the manner in which Respondent calculates the RDDQ -- adjusting720
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for weather and customer enrollment changes -- makes it a sound basis for721

determining the tolerance.  Third, to the extent the alternative proposal from Staff722

is based merely on what the Commission approved for Nicor Gas, there is no723

evidence in this record that this method is appropriate for Respondent or that724

Respondent’s method is flawed.725

Staff again recommends that Respondent adopt a method that was726

proposed by and approved for Nicor Gas.  There is little explanation for how727

Respondent would implement the proposal.  However, it is Respondent’s728

understanding that Staff is proposing that the tolerance during the months of729

November through April be based on some estimate of average usage of the730

pool and during the months of May through October be based on some estimate731

of average deliveries for the month.4  ICC Staff Ex. 1.0, pp. 15-16.  This method732

is unsound, given the components of Respondent’s RDDQ calculation.733

Under Respondent’s proposal, Respondent would adjust for actual734

weather forecasts and therefore, on a colder than average day, the SVT735

Supplier’s daily tolerance range, even based on only deliveries (and not736

estimated consumption), would be greater than that under Mr. Iannello’s proposal737

using estimated consumption.  On the other hand, on a warmer than normal day,738

the RDDQ would decline accordingly, such that Respondent and its retail sales739

customers would not be supporting a larger than appropriate tolerance.  To740

                                           
4   The rationale for the November through April and May through October periods is unclear,
other than Staff’s fixation on the Nicor Gas program.  The withdrawal period under Respondent’s
Program is November through March and the injection period is April through October.  Resp. Ex.
1.
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illustrate, assume that a 3% tolerance is in effect on a non-critical January day741

and, under Respondent’s approach, storage activity is 1,800 therms:742

Nicor Gas North Shore

estimated
usage

(therms)

tolerance
(therms)

tolerance
(%)

RDDQ
(therms)

tolerance
(therms)

tolerance
(%)

average 10,000 300 3% 8,200 246 3%

cold 18,600 300 2% 16,800 504 3%

warm 6,200 300 5% 4,400 132 3%

743

Additionally, Respondent would also adjust for actual enrollment and termination744

of customers within the SVT Supplier’s pool during the month.  As an SVT745

Supplier enrolls more customers, its daily tolerance range would increase746

accordingly under Respondent’s method but not under Mr. Iannello’s.  Likewise,747

if enrollment declines, the RDDQ would decline accordingly, such that748

Respondent and its retail sales customers would not be supporting a larger than749

appropriate tolerance.  Resp. Ex. C, p. 14; Resp. Ex. F, p. 6; Resp. Ex. 9.750

In sum, Respondent’s method of basing the tolerance on the RDDQ is751

consistent with the assets underlying the tolerance and provides an amount of752

tolerance that adjusts in concert with changes to the RDDQ caused by factors753

such as weather and customer enrollment.754
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C. Respondent’s Imbalance Charges Provide
Appropriate Incentives to SVT Suppliers.755

1. Imbalance Charges756

Respondent proposed under- and over-delivery charges, which are757

intended to provide proper incentives for SVT Suppliers to deliver gas consistent758

with the RDDQ and the available tolerances, mirror the sorts of charges to which759

Respondent is exposed under its pipeline services and recognize appropriate760

distinctions between critical days and non-critical days as well as between761

different types of critical days.  Revenues from these charges, pursuant to762

Respondent’s Rider 2, Gas Charge, would be flowed through to customers in763

their entirety.  It is important to remember that an SVT Supplier need only deliver764

gas within the daily tolerance to avoid these charges.  In other words, the765

charges are not for a service that the SVT Supplier is required to purchase; the766

charges are assessed when an SVT Supplier fails to meet its obligations under767

the tariff.  Resp. Ex. A, pp. 18-19; Resp. Ex. C, p. 5; Resp. Ex. F, pp. 6-7.768

Respondent’s proposal reflects the need for charges associated with769

deliveries outside available limits to tie to current market prices.  As Respondent770

is not proposing a firm transportation requirement, the importance of market-771

based daily financial incentives to meet the daily delivery requirement is772

heightened.  Moreover, given that the market price for gas can rise to levels that773

exceed the Non-Critical Day Charge (as demonstrated during the 2000-2001774

winter), the addition of a daily imbalance charge tied to market indices is775

essential to minimize economic incentives to not perform under the Program; the776
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Non-Critical Day Charge alone could well be inadequate.  Resp. Ex. A, pp. 19-777

20.778

The imbalance charges would be imposed when an SVT Supplier delivers779

a quantity of gas less than or in excess of the pool’s RDDQ that exceeds the780

applicable delivery tolerance.  The resulting imbalance would be assessed a781

charge that consists of the sum of the applicable imbalance charge and the782

applicable Non-Critical Day Charge or Critical Day Charge.  The imbalance783

charges are derived from market indices for the Chicago citygate.  Imbalance784

charges are tiered such that increasing underage imbalance levels (deliveries785

less than the RDDQ, adjusted for the available tolerance) trigger higher786

payments by the SVT Supplier to Respondent and increasing overage imbalance787

levels (deliveries in excess of the RDDQ, adjusted for the available tolerance)788

trigger lower payments by Respondent to the SVT Supplier.  The applicable Non-789

Critical Day Charge and Critical Day Charge, which are based on Respondent’s790

currently effective unauthorized use charges, are paid by the SVT Supplier to791

Respondent, irrespective of whether the deliveries result in an overage or792

underage.  Resp. Ex. A, pp. 18-19; Resp. Ex. 5.793

Respondent’s proposal is modeled on interstate pipelines’ imbalance794

charge mechanisms.  Pipelines recognize that, as imbalances (over or under)795

increase, the associated charges should reflect the increasing magnitude of the796

imbalance.  The Federal Energy Regulatory Commission (“FERC”) has approved797

such charges to create reasonable economic incentives as a tool to protect798

system reliability.  Likewise, Northern Indiana Public Service Company, a local799
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distribution company operating in the Chicago area market, has in place similar800

imbalance charges.  Resp. Ex. C, p. 7; Resp. Ex. F, pp. 6-7; R. 115.801

As with other aspects of Respondent’s proposal, Staff again advocated802

the adoption of the imbalance charges proposed by and approved for Nicor Gas.803

ICC Staff Ex. 1.0, pp. 16-18.  Aside from mirroring the Nicor Gas approach, Staff804

did not support why its proposal would be appropriate for Respondent, nor did it805

show why Respondent’s proposal was flawed.  By contrast, Respondent showed806

that its proposal was a sound way to address imbalances.  The Nicor Gas807

approach treats a small imbalance equally with a substantial imbalance, and that808

is what Respondent tried to avoid with its proposal.  The more flagrant the abuse,809

i.e., as the disparity between what the SVT Supplier is required to deliver under810

Rider AGG and what the SVT Supplier actually delivers increases, the charges811

associated with that non-performance should increase.812

The FERC has concluded that this approach is reasonable.  Addressing813

Transcontinental Gas Pipe Line Company’s (“Transco”) imbalance charge814

structure, the FERC recently held that:815

The Commission has previously approved tiered cash816
out mechanisms and will do so in this proceeding.817
Tiered cash out mechanisms provide for a varying818
degree of penalty based upon the degree to which a819
shipper is out of balance.  The penalty is820
proportionate to the burden on Transco’s system, so821
the shipper that is further out of balance incurs a822
greater penalty.  A tiered cash out mechanism823
encourages shippers to remain in balance, thereby824
promoting the ability for other shippers to receive825
service.  A system that is out of balance may impinge826
on the ability of others to receive service.827
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Transcontinental Gas Pipe Line Corporation, 96 FERC ¶61,352 at p. 62,313828

(2001).  Respondent’s proposal is consistent with maintaining system reliability829

by creating the types of incentives encouraged by the FERC.  The Nicor Gas830

approach is a poor substitute for the more finely tailored tiers proposed by831

Respondent.832

2. Imbalance Carry Forward833

Under Respondent’s proposal, imbalances would be resolved each month.834

The monthly cash-out consists of two components, viz., a charge applicable to835

differences between the pool’s “Monthly Adjusted Deliveries”5 and aggregate836

pool consumption and a charge applicable to violations of the monthly tolerance.837

In other words, the same quantity would not be subject to both a daily and838

monthly cash-out.  Respondent’s proposal is appropriate and should be839

approved.840

The monthly cash-out charge applicable to delivery/consumption841

discrepancies would not be tiered.  Unlike imbalances, the SVT Supplier cannot842

manipulate this imbalance.  Also, a charge of $1.00 would be applied to each843

delivered therm greater or less than the required monthly delivery quantity844

(“RMDQ”), which is the sum of the RDDQs for the month, plus or minus the one845

percent monthly tolerance.  For example, if the RMDQ for a particular month is846

1,000 therms and total supplier Monthly Adjusted Deliveries for the month are847

1,030 therms, the quantity in excess of one percent of the RMDQ is 20 therms848

                                           
5   “Monthly Adjusted Deliveries” mean deliveries that are adjusted to exclude daily deliveries
outside the applicable tolerance to ensure that the same deliveries are not subject to two cash-
outs.  Resp. Ex. 1, Rider AGG, page 2 of 13, Section A.
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(1,030 therms – 1,010 therms = 20 therms).  The 20 therms would be subject to849

the cash-out charge plus $1.00 per therm.  The 10 therms within the monthly850

tolerance would be subject only to the cash-out charge.  The SVT Supplier can851

avoid the $1.00 charge by keeping its monthly deliveries within the tolerance.852

Resp. Ex. A, pp. 20-21.853

Staff and intervenors proposed an imbalance carry forward proposal under854

which, according to Staff witness Iannello, four days of storage would be “set855

aside” for imbalance resolution purposes.  ICC Staff Ex. 1.0, p. 21.  Based on its856

understanding of the proposal, Respondent’s imbalance resolution process is857

preferable.  Yet again, Staff has done little more than propose that the858

Commission impose on Respondent a tariff provision proposed by Nicor Gas for859

its program.  There is little explanation for how this carry forward proposal would860

work, why it would be appropriate for Respondent and why Respondent’s861

proposal is inappropriate.  Respondent was again forced to respond to this862

proposal based on its own necessarily limited understanding of what Nicor Gas863

has in place or has proposed to have in place for its program.864

First, Respondent notes that the Commission considered, and rejected, a865

substantially similar proposal in Docket No. 97-0297.  The Commission stated866

that “[w]ith regard to rolling balances forward from one month to the next month867

and adjusting the required daily delivery quantity (“RDDQ”), we agree with868

Respondent that this would cause a two-month lag before imbalances could be869

incorporated into the RDDQ and thus, there would be an impermissible pricing870

mismatch.”  The Peoples Gas Light and Coke Company, Order, dated August 12,871



40

1998, in Ill.C.C. Docket 97-0297, slip op., p. 16.  This concern about a pricing872

mismatch is equally applicable to the carry forward proposal in the instant873

proceeding.874

Second, and related to the pricing mismatch concern identified previously875

by the Commission, while carrying forward a portion of an SVT Supplier’s876

monthly imbalance to a future month could minimize the monthly cash-outs, this877

is not an optimal solution.  Market prices for gas vary each month and can be878

dramatically different between months.  In other words, if a monthly imbalance in879

October would result in the SVT Supplier’s need to bring in additional gas in880

December, the SVT Supplier could be disadvantaged by the differential in gas881

prices.  Conversely, if the SVT Supplier brings in less gas than the RDDQ in882

December due to an over-delivery in October, the disadvantage could be to883

Respondent’s  retail sales customers, to the extent Respondent has to purchase884

additional gas in December to make up for the lower delivery by the SVT885

Supplier.  Resp. Ex. C, pp. 15-16.886

Third, Respondent notes that the FERC has had occasion to consider887

similar issues and has also expressed concerns about the pricing mismatches888

that result from resolving imbalances “in kind,” i.e., through adjusting future889

deliveries of gas, rather than through prompt cash-out.  For example, in a case890

involving Natural, a major pipeline service provider for Respondent, the FERC891

stated:892

However, an in-kind make-up system may cause an893
untimely resolution to the monthly imbalances created894
by shippers.  In Panhandle [citation omitted], we895
considered and rejected requests from parties … that896
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we require the pipeline to offer an in-kind imbalance897
resolution option.  We noted that the experience of898
several pipelines was that increasingly larger899
imbalances were carried on their books with financial900
implications resulting along with administrative901
burdens.902

Natural Gas Pipeline Company of America, 63 FERC ¶61,293 at p. 63,051-’02903

(1993).904

Respondent’s proposal to resolve imbalances each month is reasonable905

and should be approved.  Staff and intervenor proposals for a carry forward906

mechanism for imbalances would create inappropriate pricing mismatches and907

should be rejected.908

D. Respondent’s Proposed Rider AGG909
Charges Are Cost-Based and Reasonable.910

1. Rider AGG Charges911

Pursuant to Rider AGG, applicable SVT Supplier charges include an912

Application Charge, an Aggregation Charge and a Customer Pool Activation913

Charge.  Respondent demonstrated that these charges were cost-based and914

reasonable.  Rider AGG also includes an Aggregation Balancing Charge, which915

is discussed in Section V, infra.  Staff witness Terrie L. McDonald, based on a916

careful review of the extensive cost data provided by Respondent, concluded that917

Respondent provided adequate support to justify the Application Charge, the918

Aggregation Charge and the Customer Pool Activation Charge.  Moreover, she919

concurred with Respondent’s projected undercollection.  ICC Staff Ex. 2.0, pp. 3-920

10.  The proposed charges should be approved as filed.921

Costs recovered through the Rider AGG charges are costs associated922

with providing the technical systems developed to support the Program, including923
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any ongoing enhancements and maintenance, as well as costs associated with924

Program administration, supplier and customer care, and supplier and customer925

education are recovered through these  charges.  These costs are projected to926

reach about $1.33 million through fiscal 2005.  About $1.27 million is expected to927

be recovered during the same period, leaving approximately $54,000 remaining928

to be recovered.  In addition to these uncollected expenses, the Company929

expects to incur additional ongoing annual operating expenses of at least930

$109,000.  Resp. Ex. A, p. 18; Resp. Exs. 3 and 4.931

The Application Charge is a one-time $2,000 charge to be paid by each932

new applicant.  Each month SVT Suppliers would be billed (1) an Aggregation933

Charge equal to $200 per pool, plus a charge per customer in the pool of $1.25;934

(2) a Customer Pool Activation Charge equal to $10.00 for each customer added935

to the pool; and (3) an Aggregation Balancing Charge, which is discussed in936

Section V, infra.  As applicable, SVT Suppliers may also be billed imbalance,937

cash-out and late payment charges.  Resp. Ex. A, pp. 17-18.938

Aside from Ms. McDonald, who concluded that Respondent provided939

reasonable support for the charges, no witness presented any cost analysis940

concerning the propriety of the proposed Application Charge, Aggregation941

Charge and Customer Pool Activation Charge.  Bare assertions that the charges942

are “unreasonable” or “inappropriate” (New Power Ex. 1.0, pp. 19-23; GCI Ex.943

1.0, p. 10) are entitled to no weight.  The proposed charges should be approved944

as filed.945
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2. LDC Billing Option Charges

The charges for Respondent’s proposed LDC Billing Option, a non-utility,946

non-tariff service, are not set forth in proposed Rider AGG.  However,947

Respondent provided cost support for these charges and agreed to include them948

in its Schedule of Rates.  Resp. Ex. C, p. 31.  Like the Rider AGG charges,949

Respondent demonstrated that the LDC Billing Option charges are cost-based950

and reasonable.  Staff witness McDonald concluded that Respondent provided951

adequate support to justify the charges.  She also concurred with Respondent’s952

projected undercollection.  ICC Staff Ex. 2.0, pp. 10-13.  The proposed charges953

should be approved as filed.954

The cost of the LDC Billing Option to an SVT Supplier who chooses to955

purchase this optional service is $0.50 per customer bill with up to five lines of956

supplier charges.  The SVT Supplier could choose to display up to seven lines of957

charges for an additional $0.02 per line in excess of five.  The SVT Supplier958

could also choose to display a message on each customer bill.  The SVT959

Supplier would be charged $0.01 per message line up to a total of five lines.960

Resp. Ex. A, p. 10.961

The charges would recover costs associated with providing an information962

system to facilitate the billing service as well as expenses associated with963

printing and mailing the supplier portion of the bill and processing supplier964

payments. Respondent’s revenue requirement is estimated to be about $484,000965

over a five-year period (2001-2005).  About $279,000 is projected to be966

recovered over the same period from suppliers using the LDC Billing Option967
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service, resulting in a cumulative revenue shortfall of $208,000.  After the five-968

year period, the Company expects to incur ongoing annual operating expenses969

of at least $59,000.  Resp. Ex. A, pp. 10-11; Resp. Ex. 2.970

Aside from Ms. McDonald, who concluded that Respondent provided971

adequate support to justify the charges, no witness presented any cost analysis972

concerning the propriety of the proposed LDC Billing Option charges.  The973

proposed charges should be approved as filed.974

3. Alleged Storage Inventory Carrying Cost Savings975

Staff witness Dennis L. Sweatman argued that Respondent, due to the976

implementation of the Program, would realize savings associated with storage977

inventory carrying costs.  He proposed that these savings be realized in the form978

of credits to Rider SVT customers.  ICC Staff Exs. 4.0 and 7.0, passim.  GCI979

witness Jerome D. Mierzwa advanced a similar savings theory and argued that980

the alleged savings should be realized by eliminating certain Rider AGG charges.981

GCI Ex. 1.0, pp. 11-12; GCI Ex. 2.0, pp. 10-14.  The proposed adjustments982

constitute single issue ratemaking and should be rejected.  If, nonetheless, the983

Commission attempts to recognize the alleged savings, it should do so in a984

manner that recognizes the base rate nature of the transaction that is the985

purported origin of the savings.986

a. The Proposed Adjustment Is Unlawful Single987
Issue Ratemaking and Must Be Rejected.988

The basis for the savings adjustment is the notion that, because of the989

storage requirements associated with the Program, Respondent will realize990

savings from reduced storage inventory carrying costs.  It is undisputed that991
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storage inventory carrying costs are costs recovered through Respondent’s base992

rates.  ICC Staff Ex. 7.0, p. 6; GCI Ex. 2.0, pp. 11, 12; R. 214, 215, 273.  It is993

undisputed that Respondent has not proposed to change its base rates in this994

proceeding.  ICC Staff Ex. 7.0, pp. 3, 5.  Consequently, this is not a proper forum995

to change Respondent’s base rates as they pertain to recovery of costs996

associated with storage inventory.  Notwithstanding that basic premise, the997

essence of Staff and GCI proposals is to change base rates by diminishing or998

eliminating the amount of incremental costs to be recovered through Rider AGG.999

That would be unlawful single issue ratemaking.6  The indirect manner in which1000

Staff and GCI seek to change base rates does not salvage the proposed1001

adjustment.  The Commission cannot do indirectly what it lacks the authority to1002

do directly, and it clearly lacks the authority to engage in single issue ratemaking.1003

The Peoples Gas Light and Coke Company v. The Illinois Commerce1004

Commission, 165 Ill. App. 3d 235 at p. 246 (1st Dist. 1987) [“An administrative1005

agency is created by statute and has no general or common law powers.1006

[citations omitted].”]1007

The contention that the adjustment merely offsets savings and costs is1008

disingenuous.  It mixes apples (cost recovery through base rates) and oranges1009

(cost recovery through riders).  Recovery of incremental costs through a rider1010

mechanism, as proposed in Rider AGG, is clearly permissible under Illinois law.1011

                                           
6   Respondent recognizes that the Commission addressed a similar issue in Cons. Dockets 00-
0620 and 00-0621.  However, the Commission granted rehearing on the issue of the alleged
storage inventory carrying cost savings, and the rehearing proceeding is pending.  Accordingly,
this issue has not been finally determined by the Commission and is not yet ripe for appellate
review in that case.
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The Citizens Utility Board v. Illinois Commerce Commission, 166 Ill. 2d 111 at pp.1012

137-139 (1995) [“In contrast, a rider mechanism merely facilitates direct recovery1013

of a particular cost, without direct impact on the utility’s rate of return.  The1014

prohibition against single-issue ratemaking requires that, in a general base rate1015

proceeding the Commission must examine all elements of the revenue1016

requirement formula to determine the interaction and overall impact any change1017

will have on the utility’s revenue requirement, including its return on investment.1018

The rule does not circumscribe the Commission’s ability to approve direct1019

recovery of unique costs through a rider when circumstances warrant such1020

treatment.”  Id. at p. 138]; The City of Chicago v. Illinois Commerce Commission,1021

281 Ill. App. 3rd 617 at pp. 627-629 (1996).1022

Likewise, flowing certain related revenues and savings through a rider is1023

permissible.  For example, the Commission’s rules governing gas charges1024

require certain penalty revenues and off-system sales revenues to offset1025

recoverable gas costs.  83 Ill. Admin. Code Part 525.  Similarly, in the instant1026

proceeding, the revenues from the various imbalance charges and the1027

Aggregation Balancing Gas Charge will flow through the gas charge.  However, it1028

is not permissible to change a single element of base rates outside the context of1029

a rate case.  That would constitute single issue ratemaking, which is prohibited1030

under Illinois law.  Business and Professional People for the Public Interest v.1031

Illinois Commerce Commission, 146 Ill. 2d 175 at pp. 244-248 (1991) [“The rule1032

against single-issue ratemaking recognizes that the revenue formula is designed1033

to determine the revenue requirement based on the aggregate costs and1034
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demand of the utility.  Therefore, it would be improper to consider changes to1035

components of the revenue requirement in isolation.”  (emphasis in original) Id. at1036

p. 244.]; Archer-Daniels-Midland Company v. Illinois Commerce Commission,1037

184 Ill. 2d 391 at pp. 401-402 (1998).  The unlawful effect of the Staff and GCI1038

proposals would be to change a single component of Respondent’s base rates.1039

Carrying costs associated with gas storage inventory are recovered1040

through base rates.  Respondent’s last rate case, Docket No. 95-0032, provided1041

for recovery of such costs based on the test year used in that case to set rates.1042

If Respondent wished to change the amount it recovers for storage inventory,1043

e.g., because inventory costs or the level of inventory has changed, it would1044

need to file a general rate case.  Indeed, if Respondent wished to adjust anything1045

that affects the types of costs it recovers through base rates, it could only do so1046

in a general rate case filing.  Similarly, if the Commission wished to change the1047

amount Respondent recovered for storage inventory or anything else through1048

base rates, it would need to initiate a general rate case.1049

If Staff or GCI had proposed to reduce Respondent’s recovery of storage1050

inventory carrying costs by adjusting base rates, this would clearly be improper1051

single issue ratemaking.  Instead, Staff and intervenors propose the functional1052

equivalent to a change in base rates.  Mr. Sweatman would require that1053

Respondent issue a credit to customers in the amount of the alleged savings,1054

and Mr. Mierzwa would disallow certain Rider AGG charges.  The result of the1055

proposals is no different than if they had permitted recovery of Program costs1056

through the proposed Rider AGG charges and simultaneously reduced base1057
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rates, e.g., by reducing the Rate 1 or Rate 2 Customer Charge, to reflect the1058

alleged carrying costs savings.  Trying to mask the negative impact on recovery1059

of costs included in base rates through a stand alone credit or disallowance of1060

charges cannot alter the legal effect of the proposals -- single issue ratemaking.1061

The proposed treatment of alleged storage inventory carrying cost savings is1062

impermissible and must be rejected.1063

b. If a Base Rate Adjustment Is Required, It Should1064
Be Determined by Using Relevant Base Rate Data.1065

Were the Commission to ignore the single issue ratemaking obstacle and1066

order an adjustment for alleged storage inventory carrying cost savings, it should1067

develop the questionable adjustment of base rate costs by using base rate data.1068

A fundamental problem with Staff and GCI proposals is that it is simply not1069

evident that there would be savings associated with decreased purchases of gas1070

for storage inventory.  This is because the proposals inconsistently mix gas1071

charge and base rate concepts.  For example, underlying their proposals is the1072

notion that, because SVT Suppliers will be delivering gas for purposes of filling1073

storage accounts, Respondent will experience savings because it will not need to1074

purchase gas to fill storage.  However, even assuming that there are decreases1075

in daily gas purchases associated with the Program, this does not translate into1076

savings for Respondent.  It does not represent savings because, as Messrs.1077

Sweatman (R. 218) and Mierzwa (R. 274) acknowledged, day-to-day gas1078

purchasing and storage activity are reflected in Respondent’s Gas Charge, which1079

is a rider mechanism providing for dollar for dollar recovery of recoverable gas1080

costs; changes in purchases do not produce savings for Respondent.  Any1081
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savings would automatically flow back to sales customers through the operation1082

of the Gas Charge.  To benefit Respondent, there would have to be savings1083

associated with costs recovered in base rates, which Respondent has not1084

proposed to change.  Resp. Ex. E, p. 4.1085

Turning to the specific recommendations, Staff and GCI proposals to1086

determine storage inventory carrying cost savings are a mèlange of data that1087

have little do with savings that could be associated with costs recovered through1088

base rates.  The obvious starting point for determining savings associated with1089

costs currently recovered in base rates is to evaluate what costs are included in1090

base rates.  Staff and GCI, however, ignore the obvious, except when it would1091

produce a larger adjustment.1092

If the Commission requires an adjustment, it should be computed1093

individually for and credited to Rider SVT customers based on the following:1094

(number of storage days available under Rider AGG) x (54%) x (9.75%) x1095

(11.4¢/therm) = an annual credit per MDQ therm.  Using the currently available1096

25 days of storage would produce an annual adjustment of 15.01¢ per MDQ1097

therm, which is a monthly adjustment of 1.25¢ per MDQ therm.  A Rider SVT1098

customer’s MDQ, which is its Maximum Daily Quantity, would be determined1099

when the customer enrolls in the Program and on an annual basis thereafter.1100

The application of the adjustment factor to the MDQ would produce the credit.1101

Resp. Ex. E, p. 7.  With respect to the factors in the above-described formula:1102

§ The number of days of storage is determined pursuant to an annual1103

filing applicable to all of Respondent’s transportation services.  As Staff1104
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agreed, the number of days would be adjusted annually and, if Mr.1105

Iannello’s imbalance carry forward proposal is accepted, it should be1106

reduced by two days.  Resp. Ex. H, p. 8; ICC Staff Ex. 7.0, p. 10; R.1107

222.1108

§ 54% is a proxy for the thirteen-month storage inventory for a year with1109

normal weather.  Respondent determined the figure by taking recent1110

data (1997 and 2000) for a somewhat colder and a somewhat warmer1111

than normal year.  Resp. Ex. E, p. 5.  Staff’s proposal to use a weather1112

normalized figure that would be updated annually is not practical.1113

Resp. Ex. H, pp. 3-5.1114

§ 9.75% is the allowed rate of return from Respondent’s most recent rate1115

case.  Staff and GCI appear to agree upon the use of this factor as a1116

proxy for the storage inventory carrying cost rate.  Resp. Ex. E, p. 6.1117

§ 11.4¢ per therm is the cost of gas included in Respondent’s base1118

rates.  This is the result of dividing $12,446,633 (top gas storage1119

inventory costs in rate base in Docket No. 95-0031) by 109,383,1401120

therms (top gas inventory in rate base in Docket No. 95-0031).  Resp.1121

Ex. E, p. 6.1122

Staff’s and GCI’s use of a current market price of gas is the most1123

egregious example of their mixing and matching data to produce an inflated1124

number.  Alternatively, it reflects profound confusion about the cost of gas1125

purchased for injection into storage (a current market price that is accounted for1126

in the Gas Charge) versus the storage inventory costs included in base rates (a1127



51

cost derived from the costs and volumes included in Respondent’s base rates).1128

It is a simple concept.  The savings at issue are tied to storage inventory carrying1129

costs.  Those costs are recovered through base rates.  The cost of storage1130

inventory reflected in Respondent’s base rates is 11.4¢ per therm.  These are the1131

costs on which Respondent earns a return and these are the costs paid by1132

customers.  Applying the allowed rate of return to a current market price of gas1133

simply cannot withstand scrutiny.  Resp. Ex. H, pp.  5-6.  Moreover, the current1134

market price, including futures prices, is dynamic and fluctuates daily.  This has1135

not been addressed by Staff nor GCI.1136

Nonetheless, if the Commission were to determine that a current gas cost1137

should be used, then it should be paired with a carrying charge rate that is both1138

current and consistent with the type of borrowing that would be associated with1139

the purchase and sale of gas for storage.  Specifically, Respondent showed that1140

a one-year LIBOR rate would be appropriate for Respondent.  Because of its1141

exceptionally strong credit ratings, Respondent is able to access the lowest1142

available cost of funds in the top-tier commercial paper market.  Respondent’s1143

actual borrowing cost over time has proven to be highly correlated to the then1144

current LIBOR.  The most current one-year LIBOR rate in the record is 2.5675%,1145

effective for two days from October 15, as published in The Wall Street Journal1146

on October 16, 2001.  Resp. Ex. H, pp. 6-7.  In Respondent’s proposed formula,1147

this alternative proposal would be:  (number of storage days available under1148

Rider AGG) x (54%) x (one-year LIBOR rate) x (market price of gas per therm) =1149

an annual credit per MDQ therm.1150



52

Respondent concurs with Mr. Sweatman that this alternative proposal is1151

inferior to the “correct” method, assuming, arguendo, that the entire concept does1152

not constitute impermissible single issue ratemaking and there is a “correct”1153

method.  Contrary to Mr. Sweatman’s analysis, however, the correct method is to1154

use the storage inventory cost reflected in base rates and the cost of capital1155

reflected in base rates.  Nonetheless, the alternative proposal -- which uses a1156

current cost of gas and a current cost of capital -- is superior to the mismatch1157

proposed by Mr. Sweatman and Mr. Mierzwa, i.e., using a current cost of gas1158

and a cost of capital reflected in base rates in a rate case order from six years1159

ago.  Resp. Ex. H, p. 7.1160

In sum, the proposed adjustment for storage inventory carrying costs1161

savings, assuming there are any such savings, would constitute unlawful single1162

issue ratemaking and no such adjustment would be appropriate.  If the1163

Commission requires a base rate adjustment, it should be in the form of1164

individually calculated credits for Rider SVT customers and should be determined1165

using the appropriate base rate data pursuant to the following formula:  (number1166

of storage days available under Rider AGG) x (54%) x (9.75%) x (11.4¢/therm) =1167

an annual credit per MDQ therm.1168

E. Allocating Base Rate and Gas Charge1169
Storage Days to SVT Suppliers Is Reasonable.1170

Respondent’s proposal to make available storage days supported through1171

Respondent’s base rates (“base rate days”) and purchased storage and1172

balancing services (“gas charge days”) is a reasonable way to provide the1173

benefits of additional storage to Rider SVT customers and to match the services1174
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provided to SVT Suppliers with the assets for which they are paying.  The Rider1175

SVT customers would pay the costs associated with base rate days storage1176

capacity through their existing base rate charges. The costs associated with the1177

gas charge days and the delivery tolerances would be recovered from SVT1178

Suppliers under Respondent’s Rider 2, Gas Charge, through the proposed1179

Aggregation Balancing Gas Charge, which is addressed in Section V, infra.  The1180

number of gas charge days would be determined annually as defined in1181

Respondent’s large volume transportation riders.  Resp. Ex. A, pp. 16.1182

Respondent is responsible for balancing daily delivery/consumption1183

differences for Rider SVT customers that are due to weather and demand1184

variability.  This balancing takes many forms, including taking operational steps1185

to accommodate differences between actual weather and forecast weather,1186

differences between the RDDQ and SVT Suppliers’ pools’ actual consumption1187

and differences that result when hourly consumption of SVT Suppliers’ pools is1188

not at a constant rate over the course of the gas day.  Resp. Ex. A, p. 21; Resp.1189

Ex. G, p. 7.1190

However, it is difficult to distinguish the assets that are used solely for1191

balancing or storage or a combination of both.  Respondent purchases storage1192

services, with related transportation, that provide for seasonal storage and for1193

daily balancing.  In general, storage injections result when deliveries exceed1194

consumption, and storage withdrawals result when consumption is greater than1195

deliveries.  For most services, the amount of storage capacity determines the1196

injection and withdrawal parameters.  These parameters are designed to1197
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accommodate injections during the summer and withdrawals during the winter,1198

which defines the seasonal aspect of storage.  Resp. Ex. B, p. 6.1199

In addition, all of Respondent’s storage services provide some degree of1200

flexibility in their storage and withdrawal schedules, thereby allowing it to vary the1201

amount of gas injected or withdrawn from one day to the next.  Some of1202

Respondent’s storage services provide for a limited amount of “out of season”1203

activity (summer withdrawals and winter injections).  Lastly, some storage1204

services include a no-notice injection and withdrawal feature.  These1205

characteristics make up the balancing aspect of storage.  Balancing is an1206

essential component of Respondent’s storage portfolio that allows it to adjust to1207

variations between estimated and actual demand that take place on its system.1208

Resp. Ex. B, pp. 6-7.1209

By the nature of their design, balancing and storage components are1210

inextricably combined in Respondent’s storage assets.  Accordingly, the Rider1211

SVT customers would be allocated the full number of storage days supported by1212

these services for which the costs are recovered through the Gas Charge.  They1213

would receive the full complement of balancing and storage services supported1214

by these assets.  The storage days and applicable cost recovery would ensure1215

that retail sales customers do not pay for assets used to balance deliveries and1216

consumption of Rider SVT customers and that Rider SVT customers receive1217

value for the costs that they are paying.  Resp. Ex. A, p. 16; Resp. Ex. B, p. 7.1218

The proposal to offer storage days, in concert with the proposed1219

Aggregation Balancing Gas Charge that will recover the costs of the gas charge1220
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storage days and the related balancing services that SVT Suppliers receive from1221

Respondent, is fully supported in the record and should be approved.1222

F. The Commission Should Not Require Respondent to1223
Include SVT Supplier Standards of Conduct in Rider AGG.1224

Staff witness Schlaf recommended that Respondent include a “Standards1225

of Conduct” section in Rider AGG.  Not surprisingly, the proposed Standards are1226

those that the Commission approved for Nicor Gas.  ICC Staff Ex. 3.0, pp. 19-25.1227

Similarly, Citizens Utility Board witness Martin R. Cohen recommended adoption1228

of a Code of Conduct.  Mr. Cohen, however, appears to question the value of1229

such a Code when he states that it “is not an effective means of protecting1230

consumers” and characterizes it as “incrementally better than nothing.”  CUB Ex.1231

1.0, p. 3.  Unlike Nicor Gas, Respondent did not propose to include such1232

Standards in its tariff, and it demonstrated why it would be inappropriate to1233

impose this quasi-regulatory function on Respondent.1234

The General Assembly addressed this issue for electric utilities by1235

providing for Commission oversight and certification of ARES.  220 ILCS 5/16-1236

115, 5/16-115A and 5/16-115B.  Respondent would support similar legislation for1237

alternative retail gas suppliers, such as SVT Suppliers.  That approach, not1238

imposing a policing role on Respondent, would be the appropriate method for1239

monitoring SVT Suppliers.  Respondent is not a regulator.  It has no authority to1240

investigate alleged violations of the Standards or to enforce such a provision.1241

The vagueness of some of the Standards and the lack of any readily available1242

and objective means of monitoring compliance is troublesome.  For example,1243

Standard (g) would require the SVT Supplier to respond “promptly” to customer1244
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complaints.  Standard (k) would require the SVT Supplier to comply with1245

applicable truth in advertising laws.  Standard (l) purports to govern the hours1246

during which telephone solicitation could occur.  These are just three examples1247

of standards for which it is not evident to Respondent how it could gather1248

sufficient evidence to be confident that a violation had occurred.  Moreover1249

Respondent is not staffed to provide such extensive oversight.  Resp. Ex. F, p.1250

30.1251

Additionally, the proposal leaves important questions about the Standards1252

unanswered.  To give only a few examples, if an SVT Supplier is removed from1253

the Program, could the supplier ever re-apply to participate?  What level of1254

supplier noncompliance would permit Respondent to remove an SVT Supplier?1255

Are there noncompliance events that would mandate removal?  What obligations1256

does the SVT Supplier have to comply with Company inquiries into a complaint?1257

Neither Mr. Cohen’s nor Dr. Schlaf’s testimony alleviates Respondent’s concerns1258

about assuming the role of trying to regulate SVT Suppliers’ conduct, particularly1259

their marketing efforts.  Resp. Ex. C, pp. 32-33.  Additionally, the lack of1260

Commission authority over SVT Suppliers calls into question what, if any, role the1261

Commission could play in enforcing the Standards.  Respondent suspects the1262

Commission would have little interest and probably no authority to indemnify1263

Respondent from any lawsuits resulting from a disgruntled SVT Supplier’s1264

removal from the Program, even if that removal had the Commission’s1265

imprimatur.  CUB Cross Ex. 1.0, Responses to Questions 1.10(i) and 1.10(j).1266

Query why Respondent would open itself, or should be compelled to open itself,1267
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to liability and costly litigation from a disqualified SVT Supplier as a result of its1268

efforts to enforce the vague tariff provisions proposed by Staff?1269

Dr. Schlaf glosses over the enforcement difficulties associated with his1270

proposal.  Comparing enforcement of these proposed tariff provisions with other1271

tariff provisions is not an apt analogy.  ICC Staff Ex. 6.0, p. 10.  It would be1272

relatively simple for Respondent to enforce tariff provisions governing, for1273

example, RDDQ, imbalances, performance assurances, enrollment requirements1274

and service termination because compliance with these provisions can be tested1275

by reference to information within Respondent’s control and possession or which1276

it has an express tariff right to obtain from the SVT Supplier.  In stark contrast, it1277

is doubtful that Respondent could determine, for example, whether an SVT1278

Supplier engaged in direct marketing or solicitation prior to May 2002, other than1279

by happenstance.  See proposed Standard (i), ICC Staff Ex. 3.0, p. 23.1280

In sum, requiring Respondent to adopt Standards of Conduct would place1281

Respondent in the untenable position of acting as a regulator with none of the1282

authority and protections afforded to regulators by law.  The proposed Standards1283

of Conduct should be rejected.1284

G. Respondent’s Proposal for Determining the Proper Level1285
of Performance Assurance from SVT Suppliers Is1286
Best-Suited to Reflecting Current Market Conditions.1287

Respondent’s proposed Rider AGG provides that SVT Suppliers must1288

provide “adequate assurances of payment” to Respondent in the form of a parent1289

guaranty, letter of credit or deposit.  The amount would be determined annually.1290

Resp. Ex. 1.  Mr. Iannello proposed that the performance assurance amount be1291

fixed at $2.00 per therm of the SVT Supplier’s pool maximum daily quantity.  ICC1292
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Staff Ex. 1.0, p. 22.  It is evident from Mr. Iannello’s testimony that there is no1293

support whatsoever for the $2.00 figure (R. 249-250), and it should be rejected.1294

Staff’s proposal is simply intended to make this aspect of the Program1295

consistent with Nicor Gas’ program.  R. 249-250.  Setting an arbitrary dollar1296

amount in the tariff does not recognize Respondent’s true financial risk or protect1297

Respondent from non-performance by an SVT Supplier.  The amount of financial1298

risk varies not only by the size of the SVT Supplier’s pool, but also by the SVT1299

Supplier’s estimated liability to Respondent.  The estimated liability would be1300

based upon costs related to the Aggregation Charge, Activation Charge, Cash-1301

Out Charge, Over-Delivery and Under-Delivery Charges, and the Aggregation1302

Balancing Gas Charge.  Estimated liability for the Cash-Out Charges would be1303

based upon NYMEX futures prices, adjusted for the appropriate basis, at the time1304

that the factor is determined.  A fixed charge cannot reflect these changing1305

conditions.  Resp. Ex. C, p. 9.  Respondent’s proposal can respond to changing1306

conditions and should be adopted.1307

IV. Terms and Conditions of Service1308

Respondent proposed adding a provision called “Operational Integrity” to1309

its Terms and Conditions of Service to provide a tool for Respondent to manage1310

more effectively gas deliveries to its citygates.  Resp. Ex. A, p. 22.  Respondent1311

fully addressed the limited questions raised in connection with this provision, and1312

this key provision should be approved as filed.1313

The Operational Integrity provision would enable Respondent, for1314

operational reasons, to limit the quantity of gas that it will accept from suppliers at1315
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any of its citygate stations.  The provision would apply to all shippers, including1316

Respondent, who have nominated deliveries on the pipeline(s) affected by any1317

limitations or restrictions.  Respondent would provide notice of these limitations1318

to shippers no later than two hours prior to the applicable nomination deadline.1319

Resp. Ex. B, p. 3.  The two-hour requirement meshes with other important1320

notification deadlines, such as Respondent’s notice of a critical day.  R. 161.1321

As an example of how Respondent may implement the provision, it might1322

need to restrict deliveries from ANR Pipeline Company (“ANR”) to no greater1323

than 40,000 MMBtu for the next gas day.  Respondent would post this notice on1324

its electronic bulletin board and its recorded message hotline to enable shippers1325

to respond accordingly.  Respondent would confirm with ANR only deliveries up1326

to the specified limit and according to the pipeline’s tariff.  Resp. Ex. B, p. 3.1327

The provision is needed because Respondent’s load patterns and load1328

growth fluctuate, and it experiences changes to its transmission and distribution1329

systems.  As new pipeline interconnects are added, maintaining efficient1330

operation of its system becomes more complex.  Achieving safe and reliable1331

service is also complicated by the fact that each year, as transportation volumes1332

become a greater percentage of the supplies entering Respondent’s system, less1333

volume is under Respondent’s direct control.  Resp. Ex. B, p. 4.  Large volume1334

customers make up approximately 35% of the annual load on Respondent’s1335

system.  Also, a review of the last four years shows that these customers’ daily1336

deliveries have ranged from a low of 13% of system sendout to a high of 111% of1337

system sendout, with considerable day-to-day variability.  Resp. Ex. D, pp. 12-13.1338
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Given the lack of direct control over the quantity of gas coming into its system1339

and the pipelines on which it is delivered, Respondent must secure the1340

cooperation of all shippers in order to maintain the required balance of supplies1341

entering its system.  It is important to make this change in connection with this1342

filing, which will increase the transportation volumes delivered to Respondent’s1343

system.  Resp. Ex. B, p. 4.1344

V. Rider 2, Gas Charge1345

Respondent proposed revisions to Rider 2 to add a new type of gas1346

charge, the Aggregation Balancing Gas Charge, that would apply to SVT1347

Suppliers based on their pool’s consumption.  This new gas charge would1348

appropriately recover Respondent’s costs associated with the purchased storage1349

and balancing services that support the storage service provided to SVT1350

Suppliers, specifically the gas charge rates storage days discussed previously,1351

and associated balancing.  As with other gas charges determined pursuant to1352

Rider 2, Respondent would determine and file the Aggregation Balancing Gas1353

Charge each month.  The Aggregation Balancing Gas Charge would be1354

equivalent to the Non-Commodity Gas Charge determined under Rider 2 less1355

any firm transportation costs not associated with balancing or storage.  The1356

amount collected from SVT Suppliers under this charge would be credited to1357

remaining non-transportation customers through the Gas Charge.  Resp. Ex. A,1358

pp. 21-22.1359

Recovery of these costs from SVT Suppliers would ensure that retail sales1360

customers do not subsidize these services.  Other than a proposed wording1361
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change to the tariff language, which Respondent accepted, there was no1362

opposition to this charge.  Resp. Ex. A, p. 21; Resp. Ex. F, p. 29.  The proposed1363

changes to Rider 2, as revised by Mr. Iannello (ICC Staff Ex. 1.0, p. 24), should1364

be approved.1365

VI. Other Issues1366

A. Uniformity1367

As is evident from the record in this proceeding, several recommended1368

changes to the Program are predicated on little more, and in many cases,1369

nothing more, than imposing on Respondent requirements proposed by and1370

approved for Nicor Gas.  Uniformity solely for the sake of uniformity is not a1371

reasonable goal, and the approach in the instant proceeding has two significant1372

legal deficiencies.1373

First, the decision in this case must be based on the record that is being1374

developed and the merits of Respondent’s proposals.  A decision that lacks1375

record support cannot withstand appeal.  The Commission’s decisions must be1376

supported by substantial evidence.  Abbott Laboratories at pp. 713 and 715.1377

Second, the instant proceeding is being conducted pursuant to Section 9-1378

201 of the Act.  Respondent’s responsibility under Section 9-201 is to meet its1379

burden of showing that its proposals are just and reasonable.  220 ILCS 5/9-201.1380

Respondent is not charged with showing that Staff or intervenor proposals are1381

unjust or unreasonable or with showing that its proposals are better than the Staff1382

and intervenor proposals.  The mere fact that Staff, intervenors or even the1383

Commission may prefer a different approach does not render Respondent’s1384
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proposals unjust and unreasonable.  Respondent presented substantial evidence1385

in support of the justness and reasonableness of its proposals.  Having1386

presented a prima facie case in support of its proposals, the burden of going1387

forward with the evidence shifted to Staff and intervenors.  Board of Trade of the1388

City of Chicago v. Dow Jones & Company, Inc., 108 Ill. App. 3d 681, 686 (1st1389

Dist. 1982) [“‘the burden of proof’ has two aspects:  (1) the burden of producing1390

evidence as to a particular matter; and (2) the burden of persuading the trier of1391

fact as to the existence of the fact asserted.  The burden of producing evidence,1392

which is sometimes called the burden of going forward, shifts from party to party1393

during the course of the trial, but the burden of persuasion … does not shift.”]  In1394

response to Respondent’s case, Staff and intervenors presented alternative1395

terms and conditions, supported by scant evidence, under which to conduct a1396

small volume customer transportation program.  They did not meet their burden1397

of going forward nor refute Respondent’s prima facie case that its proposals are1398

just and reasonable and should be approved by the Commission.1399

Aside from the legal considerations, if the record in this case is ignored for1400

the sake of uniformity, other utilities could be discouraged from proposing small1401

volume transportation programs.  Resp. Ex. C, p. 4.  Moreover, a “one size fits1402

all” approach simply makes no sense when discussing tariff proposals that are1403

the product of operational considerations.  With respect to many operational1404

issues, there are significant differences between the assets available to Nicor1405

Gas and those available to North Shore.  To give a few examples, the1406

appropriate tariff provisions governing storage management, imbalance1407
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management, tolerances and related gas supply matters are strongly influenced1408

by the specific operational facts of North Shore’s system.  What was reasonable1409

for Nicor Gas given its particular portfolio of assets would often be unreasonable1410

for North Shore.  It would be no more appropriate for the Commission to require1411

Respondent to adopt the provisions of the Nicor Gas program, approved by the1412

Commission based on the record in that proceeding, than it would be for the1413

Commission, after determining provisions that are appropriate for Respondent1414

based on the record in this proceeding, to turn around and order Nicor Gas to1415

implement Respondent’s provisions solely for the sake of uniformity.  Resp. Ex.1416

D, pp. 2-3.1417

Respondent strongly urges the Commission to review Respondent’s1418

proposal on its own merits and not try to shoehorn its Program into the Nicor Gas1419

program.  The Commission’s experience with uniformity issues for the electric1420

utilities is ample proof of the difficulty of imposing uniformity, even in the context1421

of a docketed proceeding devoted to that issue.  See Docket No. 00-0494.  If, in1422

fact, the Commission has an interest in uniformity among gas utility choice1423

programs, a piecemeal approach that penalizes utilities that do not file first is not1424

a sound way to achieve uniformity.1425

B. Implementation Dates1426

Respondent proposed a May 1, 2002 implementation date for its the1427

Program.  This date makes sense for several reasons.  First, it coincides with the1428

beginning of the traditional storage injection season.  Second, it allows1429

Respondent and suppliers adequate time to prepare for implementation of the1430
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Program, including developing an appropriate customer education campaign and1431

making necessary modifications to customer information and billing systems.1432

Third, it corresponds with the initial unbundling of residential services by electric1433

utilities.  Development of an adequate customer education program and1434

necessary systems changes assume that this proceeding will be completed two1435

or more months in advance of the implementation date.  Resp. Ex. A, pp. 4-5.  If1436

the Program is approved in substantially the form proposed by Respondent, the1437

May 1, 2002 implementation date is feasible.  However, if significant changes are1438

required, this could delay implementation.  See, e.g., Resp. Ex. C, pp. 8, 17;1439

Resp. Ex. F, p. 8; R. 197-202.1440

Respondent estimated, based on information available to it at the hearing1441

and based on its incomplete understanding of certain Staff proposals, that1442

implementing Mr. Iannello’s various proposals could take as much as an1443

additional six months from the date of the final order.  R. 197-200.  Implementing1444

Rider SBO, as proposed by Respondent and without any of the changes1445

proposed by Mr. Iannello that Ms. Egelhoff identified as difficult to implement,1446

would take approximately six months from the date of the final order.  R. 201.  If1447

the Commission ordered Respondent both to implement all of Mr. Iannello’s1448

proposals and to implement Rider SBO, with changes proposed by Staff and1449

intervenors, the implementation delay could be as long as eighteen months from1450

the date of the final order.  R. 200-202.  Accordingly, if the Commission orders1451

the implementation of the proposals identified by Respondent’s witness Egelhoff1452

as being time-consuming to put in place, then either the implementation date of1453
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the Program should be extended accordingly or implementation of the1454

problematic proposals should be delayed, preferably the latter.1455

C. Third Party Monies1456

Making Rate 1 customers eligible for the Program requires Respondent to1457

enter into an agreement with the Illinois Department of Commerce and1458

Community Affairs (“DCCA”) to determine the distribution of energy assistance1459

(i.e., LIHEAP) grants among the utility and suppliers on behalf of participating1460

customers.  Resp. Ex. A, p. 7.  In the case of LIHEAP funds, the money received1461

would be applied to those charges defined in an agreement between Respondent1462

and DCCA.  Although an agreement had not been executed at the time pre-filed1463

testimony was submitted, Respondent had informal discussions with DCCA in1464

which the parties tentatively agreed that Respondent would use the following1465

payment processing schedule:  all utility arrearages; all SVT Supplier arrearages;1466

current utility charges; and current SVT Supplier charges.  These LIHEAP funds1467

would be shared with any SVT Supplier, regardless of whether the supplier uses1468

Respondent’s LDC Billing Option.  Resp. Ex. C, pp. 33-34.1469

D. Customer Education1470

It is important to Respondent that customers be educated about the1471

Program and have the information they need to make intelligent decisions about1472

whether to participate.  Customer education was also addressed by Staff and1473

intervenors.  Respondent participated in the customer education workshops1474

hosted by Nicor Gas.  However, Respondent’s education proposals are still a1475

work in progress; at this point it would premature and perhaps even redundant to1476
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order workshops without assessing the outcome and any benefits of the Nicor1477

Gas workshops.  Respondent would be open to considering the suggestions1478

made by the parties at these workshops, and if necessary, holding additional1479

workshops.  However, Respondent is concerned about the recovery of additional1480

costs that would be incurred by additional educational requirements that may be1481

required of it; it will not propose costly initiatives if it must bear the costs of those1482

programs.  Moreover, other participants and stakeholders in the Program should1483

be required to share the responsibility and accountability to educate customers.1484

Resp. Ex. C, pp. 35-36; Resp. Ex. F, pp. 27-28.1485
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WHEREFORE, North Shore Gas Company respectfully submits its Initial1486

Brief in this proceeding and requests that the Commission approve the Choices1487

For Yousm Program as filed by Respondent, with certain revisions proposed by1488

Respondent during the proceeding.  Respondent’s proposals are fully supported1489

by the record.1490

Respectfully submitted,

North Shore Gas Company

/S/ MARY KLYASHEFF
Mary Klyasheff
An Attorney for

North Shore Gas Company

James Hinchliff
Gerard T. Fox
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facsimile:  (312) 240-4486
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